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Recommendation 
 
Scottish Council is asked to note this report, and to agree to an online pensions seminar to 
consider the implications of the breach of the cost cap. 
 
Response to McCloud judgement 
 
The UK Government has responded to the consultation on remedies to the McCloud 
judgement.  This relates to the protections given to members in public sector pension schemes 
within 10 years of retirement when the ‘new’ schemes were agreed.   
 
In many public sector pension schemes, for example NHSPS, the ‘protection’ took the form of 
eligible members having a choice of whether to remaining the ‘old’ scheme, or move to the 
‘new’ scheme, during the protection period (2015-2022).  However, in the LGPS, all members 
were moved to the ‘new’ scheme, but eligible members were protected by a guarantee (the 
‘statutory underpin’) that they would be no worse off than if they had remained in the ‘old’ 
scheme. 
 
This UK level response applies to unfunded schemes only and so excludes the LGPS.  In 
addition, occupational pensions are a reserved matter and so primary legislation is a matter 
for the UK Parliament.  But, Scottish Ministers have functions within that legislation and the 
details of how the discrimination is addressed in those schemes is devolved.  For example, the 
NHSPS Scheme Advisory Board will consider the impact on the Scottish NHS pension scheme. 
 
The UK government has opted for the “Deferred Choice Option”, whereby all eligible scheme 
members (not just those who originally had protection) can make a choice, at the point that 
they get access to their pension, if they want to be part of the ‘old’ or ‘new’ schemes during 
the period of protection.  They cannot cherry pick the best bits of both schemes.  After April 
2022 all members will be in the ‘new’ CARE schemes.  Legislation to do this will be put into 
effect by 1 April 2022. 

 

 



 
In Scotland, for the LGPS, there has seen a parallel consultation exercise.  The Scottish 
Government (SPPA) proposed that the protection (the ‘statutory underpin’) should be 
widened to include members beyond the limited group initially protected.  The benefit for this 
would be calculated on retirement, and the member would automatically receive the benefits 
from the most favourable scheme.  UNISON, and the LGPS Scheme Advisory Board, both 
supported this option.  We await the formal response from the Scottish Government. 
 
 
Cost sharing 
 
Under the reforms brought in in 2014/15, the costs of public sector pension schemes are 
bound by “cost sharing”.  This uses a UK Treasury decided formula to estimate the costs of 
member benefits, and allocates them in a 2:1 ratio between employers and members.  If the 
costs of the scheme – using this formula – stray more than 2% above of below the ‘target level’ 
then the members contributions to the scheme are increased, or the scheme benefits are 
improved, to bring it back to the target level. 
 
Prior to the McCloud judgement, all the main public sector pension schemes affecting UNISON 
members had breached this cost collar on the lower side, meaning the schemes were less 
expensive than anticipated and member benefits needed to be improved.  The McCloud 
judgement halted this process before it was put into effect.  However, the added cost of the 
McCloud judgement are now being factored in, and the schemes will be more expensive than 
previously calculated.  New calculations are being undertaken to see if the cost collar has been 
breached. 
 
The implications of the cost collar being breached are significant.  In Northern Ireland, the 
LGPS costs were increased by 3.2%, and as member contributions are unchanged this cost fell 
on employers.  In England and Wales the cost collar was also breached, though by negotiation 
it was by a smaller amount. 
 
The triennial valuation of the LGPS in Scotland is a year behind the other schemes (for 
historical reasons) and has not yet been announced.  However, it is expected to be known by 
mid-February 2021.  There is no facility for negotiation in the way there is in England and 
Wales, and if the cost collar is breached, it is likely to mean a similar impact to Northern 
Ireland – amounting to tens of millions of pounds costs for employers to improve scheme 
benefits. 
 
In the LGPS, as a funded scheme, this valuation is quite artificial.  It is based on a Treasury 
formula which only looks at (some) costs of member benefits, but takes no account of the 
other side of the equation which is the value of investments which are made by LGPS funds.  
As the valuation is carried out triennially, then benefit improvements this time may be 
reversed in three years time. 
 
If the benefits are to be improved, UNISON Scotland will need to consider what improvements 
we should negotiate for. 
 


